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KMC Telecom Inc., RCN Telecom Services, Inc. and Focal Communications Corporation,
by their undersigned counsel, submit these reply comments in support of the request by the
Association for Local Telecommunications (“ALTS"”) for clarification of the Commission’s Local
Competition Order. As requested by ALTS, the Commission should clarify that nothing in the Local
Competition Order was intended to alter the current regulatory practice gdvcming reciprocal

" compensation for transport and termination of telecommunications traffic to information service
providers, including Internet service providers (“ISPs”).

The>ILECs obvioﬁsly believe that the present regulatory framework does not provide them
with adequate compensation for the costs of calls to ISPs. In the Access Charge proceeding, the
Commission considered the ILECs’ contention that interstate access charges should be extended to
ISP calls, and concluded that they should not. Access Charge Reform Order § 345. The
Commission noted that, to the extent the ILECs consider some intrastate rate structures to be

inadequate, they “may address their concems to state regulators.” Id. §346. The Commission also

stated that in its current Internet NOI proceeding,' it will “address a range of fundamental issues

Notice of Inquiry, Usage of the Public Switched Network by Information Service
and Internet Access Providers, CC Docket 96-263 (Dec. 24, 1996). }
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about the Internet and other information services, including ISP usage of the public switched
network.” [d.Aﬂ 348. The Commission explained that “[tThe NOI will gi\;c us an opportunity to
consider the implications of information services more broadly, and to craft proposals for a
subsequent NPRM that are sensitive to the complex economic, technical, and legal questions raised
in this area.” Ibid.

The ILECs, however, refuse to wait for the outcome of the /nternet NOI proceeding, or to
seek relief in State rate proceedings. Instead they are seeking to alter the present regulatory
framework through the back door by unilateraily stopping payment of reciprocal compensation,?
based on their belated discovery of a hidden intent in the Local Competition Order to change the
present system. The Commission should clarify that the Local Competition Order was not intended
to alter the regulatory framework for calls to ISPs. The need for or appropriateness of any such
alteration must await the result of the Internet NOI proceeding, in which “the complex economic,
technical, and legal questions raised in this area” can be addressed through normal agency notice and
rulemaking procedures.

As was pointed out in the opening Comments,’ the ILECs are seeking a significant change
in the current regulatory framework. The ILECs themselves have treated ISP calls as local calls for

billing purposes where both the caller and the ISP are ILEC customers. In addition, seven State

2 For example, after filing its Comments in this proceeding, Focal received notice

from Ameritech that Ameritech will withhold reciprocal compensation for traffic terminated to
Focal’s ISP customers in Illinois, although Ameritech continues to treat calls to ISPs within the
local calling area as local for purposes of billing its own customers.

3 KMC Comments at 6-7.



commissions have agreed that calls to ISPs within the local exchange are local calls.* If the current
regulatory framework is to be changed, it should be done in notice-and-comment rulemaking
proceedings specifically addressing the issues involved. It should not be done by a belated and

erroneous interpretation of a passage in the Local Competition Order which does not even mention

ISPs.
ALTS’ petition is not affected by the decision of the United States Court of Appeals for the
Eighth Circuit in Jowa Utilities Board v. Federal Communications Commission, Nos. 96-3321 gt al.

(8th Cir. July 18, 1997), rendered after the opening comments were filed. That decision interpreted
the Communications Act to place certain limitations on the Commission’s authority to take
regulatory action concerning the local exchange market. But all ALTS is requesting the
Commission to do is to clarify that in the Local Competition Order it was pot taking regulatory
action regarding reciprocal compeqsation for ISP calls, but intended to leave the present system
unchanged. Obviously, any future regulatory action the Commission takes addressed to ISP calls,
in the Internet NOI proceeding or elsewhere, will be subject to appropriate jurisdictional limitations.

But the Eighth Circuit’s decision does not constrain the Commission in clarifying that its prior Order

4 KMC Comments at 7; Focal Comments at 2, n.1. Since the initial comments were

filed, the New York Public Service Commission affirmed the Staff decision referred to the initial
comments and ordered New York Telephone and Rochester Telephone to continue paying
compensation for local ISP calls. Proceeding on Motion of the Commission to Investigate
Reciprocal Compensation Related to Intemet Traffic, Dkt. 97-C-1275, Order Denying Petition
and Instituting Proceeding (July 17, 1997) at p. 4. The Colorado Public Utilities Commission
has also rejected a US West proposal to exclude reciprocal compensation for ESP calls from its
tariff, explaining that it had “previously ruled in the arbitration decisions that enhanced service
traffic is local traffic and should not be cxempted from rec1procal compensatlon mcchamsms
Dkt. 96A-331T, nvestig

Guly 16, 1997) at 8




was not intendgd to alter the existing regulatory framework.

The II;ECS apparently believe that until they receive compensation timt they deem adequate
for ISP calls, the CLECs should not be compensated at all. To this end, they are seeking to create
a regulatory vacuum, depriving the CLECs of any compensation unless and until the /nternet NOI
proceeding establishes a new system of charges. This they may not do. Under the present system,
transport and termination is compensated either under the access charge system (which the
Commission has decided does not apply to ISP calls within the local exchange) or reciprocal
compensation. There is no third category for which no compensation at all is payable. If the present
system is inadequate, the Commission should change it (to the extent of its jurisdiction), after public
notice and comment, in the /nternet NOI procéeding or another forum specifically addressing ISP
issues. The ILECs may not unilaterally change the system by belatedly discovering a meaning in
the Local Competition Order that was never intended.

Re

tfully submitted,
ussell M. Blau

Robert V. Zener

Antony Richard Petrilla

SWIDLER & BERLIN, CHARTERED
3000 K Street, N.W., Suite 300
Washington, D.C. 20007

(202) 424-7500 (telephone)

(202) 424-7645 (fax)

Attorneys for KMC Telecom Inc.,
RCN Telecom Services, Inc.
and Focal Communications Corporation

Dated: July 31, 1997

198977.1



CERTIFICATE OF SERVICE
I hereby certify that on this 31st day of July 1997, copies of the foregoing REPLY
COMMENTS OF KMC TELECOM, INC., RCN TELECOM SERVICES, INC. AND FOCAL
COMMUNICATIONS CORPORATION were hand delivered to those parties marked with an

asterisk, or by first class mail, postage prepaid, to each on the attached list.



*Wanda Harris (2 copies)

Common Carrier Bureau

Federal Communications Commission
1919 M Street, N.W., Room 518
Washington, D.C. 20554

*International Transcription Service
1231 20th Street, N.W.
Washington, D.C. 20037

Kecia Boney

Lisa B. Smith

MCI Telecommunications Corporation
1801 Pennsylvania Avenue, N.W.
Washington, D.C. 20006

Teresa Marrero

Teleport Communications Group, Inc.
Senior Regulatory Counsel - Federal
Two Teleport Drive

Staten Island, NY 10311

Mark C. Rosenblum

Ava B. Kleinman

Seth S. Gross

AT&T Corp.

295 North Maple Avenue, Room 3252J1
Basking Ridge, NJ 07920

*Regina Keeney, Chief

Common Carrier Bureau

Federal Communications Commission
1919 M Street, N.-W., Room 500
Washington, D.C. 20554

Richard J. Metzger, General Counsel
ALTS 1200 19th Street, N.W., Suite 560
Washington, D.C. 20036

Lawrence G. Malone

General Counsel

New York State Department of
Public Service

Three Empire State Plaza

Albany, NY 12223-1350

Attn: Susan Narkewicz

Wendy S. Bluemling

The Southern New England Telephone Company
227 Church Street

New Haven, CT 06510

Christopher J. Wilson
Christine M. Strick
Frost & Jacobs LLP
2500 PNC Center

201 East Fifth Street
Cincinnati, OH 45202



Mark A. Stachiw

Vice President, Senior Counse! and
Secretary

AirTouch Paging

12221 Merit Drive, Suite 800

Dallas, Texas 75251

Christopher W. Savage

Robert G. Scott

Cole, Raywid & Braverman, L.L.P.
Suite 200

1919 Pennsylvania Avenue, N.-W.
Washington, D.C. 20006

Mary McDermott / Linda Kent
Keith Townsend / Hance Haney
United States Telephone Association
1401 H Street, N.-W., Suite 600
Washington, D.C. 20005

Cheryl A. Tritt / Charles H. Kennedy
Morrison & Foerster LLP

2000 Pennsylvania Avenue, N.W.
Washington, D.C. 20006-1888

Brad E. Mutschelknaus
Marieann Z. Machida
Kelley Drye & Warren LLP
1200 19th Street, N.W.
Suite 500

Washington, D.C. 20036

Ronald L. Plesser

Mark J. O’Connor

Piper & Marbury L.L.P.

1200 19th Street, N.W., Suite 700
Washington, D.C. 20036

Gary L. Phillips

Counsel for Ameritech
1401 H Street, N.W. #1020
Washington, D.C. 20005

Donna N. Lampert / Christopher J. Harvie
James J. Valentino
Mintz, Levin, Cohn, Ferris, Glovsky

and Popeo, P.C.
701 Pennsylvania Avenue, N.W., Suite 900
Washington, D.C. 20004

Werner K. Hartenberger

J. G. Harrington

Laura H. Phillips

Dow, Lohnes & Albertson, PLLC

1200 New Hampshire Avenue, N.W., Suite 800

Washington, D.C. 20036

Glenn B. Manishin
Christine A. Mailloux

Blumenfeld & Cohen - Technology Law Group

1615 M Street, N.-W., Suite 700
Washington, D.C. 20036



Raymond G. Bender, Jr.

J. G. Harrington

Dow, Lohnes & Albertson, PLLC

1200 New Hampshire Avenue, Suite 800
Washington, D.C. 20036

Leon M. Kestenbaum

Jay C. Keithley

Norina T. Moy

1850 M St., N.W. Suite 1110
Washington, D.C. 20036

Randolph J. May

Sutherland, Asbill & Brennan
1275 Pennsylvania Avenue, N.-W.
Washington, D.C. 20004-2404



